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REMARKS 

In view of the following remarks, the Examiner is requested to allow Claims 1- 
10 and 12-16. as well as newly presented Claims 36 - 42, the only claims under 
examination in this application. 

Claims 1, 12, 15 and 16 have been amended by clarifying the claim language. 
New Claims 36 to 39 find support in paragraph 107 on page 29 of the specification. 
New Claims 40 to 42 find support in paragraph 98 of page 27 of the specification. 
Accordingly, no new matter has been added. 

As no new matter has been added by way of these amendments, the entry 
thereof is respectfully requested. 

Claim Rejections- 35 U.S.C. § 102 

Claims 1-10 and 12-16 remain rejected under 35 U.S.C. § 102(b) as allegedly 
being anticipated by Albitar et al. (Molecular Diagnosis, 1997). 

The rejected claims are directed to a method of producing a biopolymeric 
array. The method includes immobilizing a population of a number of copies of a 
probe for a target to a surface of a solid support. Elements of the claimed method 
include: 

determining an anticipated abundance of a target in a sample for which said 
array is designed to assay; 

identifying a number of copies of a first probe for said first target, wherein said 
identified number of copies is dependent on said determined anticipated abundance. 

The Office asserts that Albitar teaches this method and points to page 172, 
column 2, in support of this assertion. Specifically, the Office states that "Albitar 
places the probes in anticipation of the abundance of target." The Applicants 
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respectfully disagree and contend that Albitar does not teach a method that includes 
the steps of: 

determining an anticipated abundance of a target in a sample for which said 
array is designed to assay; 

identifying a number of copies of a first probe for said first target, wherein said 
identified number of copies is dependent on said determined anticipated abundance. 



What Albitar actually teaches at page 172, column 2, is the following: 



SInqpmisd ra>B Assay 

Picviotu repeats have ^ugge^sd tto oligona* 
clBodctes wiA IrngBT dT tsik v^itm mm efficienlly 
feed to uykm mftmfcnme [211. Wng nitrocdltiJhw 
iM&bnme. we tested te eiBdezicy of vmg 204Muse 
oU^^sucl&Dtifks witbodt rfT taiiiL As shewn in Bgiiie 
I , ofi hybridizfltkxi to z ^P-esd-labekxt PGR product, 
an adfiqiiate sign^ csn be dctrittt^d cm overoi^t 
exposiBe mimg IS pmid tfthc oiigjootideotide. Thas 
ci^iai appeals linear widi Ifae amouea of o>%oili»- 
eleocule uttadted to membrane^ u siiown itfdn^ 
15, 75« and 375 pmdL Mutiott and wild-rype oHspnii- 
cisotidea? for eodcms 12 muf 13 were blotted m one 
i^p. aad those for codm 61 were bidtled on t inpar 
cate strip (Fig. 2) far eadi of tbe N-nrjr, H«ni». nod 
itxi oncoiiieBft&, j^ieldins sic totd strips. 



As can be seen with reference to the above passage, although Albitar 
discloses that 15, 75 and 375 pmols of oligonucleotide probes are attached to a 
nylon membrane, there is no teaching within Albitar that these amounts are in any 
way related to the expected abundance of target in the sample. Rather, with respect 
to the sample, Albitar simply discloses that: 
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f^c£i|tlentl blood sut^ks £i»n 3 lumsal Itidhddu- 
lis. boK iimnm sanqpksfim 2 
and botK msmw sair^lfii from 16 pddet^ with 
CMML ivere tested for gece i!iolatkxi&. Fi^ore 2 
siiows n^ncseotBdve 8affi|de& of RDB assays stiow- 
ins maialiaiDs. Fom csel fim MDA«MB23 i « 

PAI» And MLfiO}ivift IcQOwii n» nunattoiis were ined 
as poshiMB cofdmls ind showttd fhe ocptcted moid- 
turns: A-^T in codcn 61 cf K-ns? m HL60, G^A in 
codoit 12 of H-ms in HS578T, 0«-^A in optkm 13 of 
K-im iR MB23I, and G-«A in oDdcm 32 of N«nir in 
BAl ((to not fihcrwn). No nsiiadiifi wufi d e tec te d In 
any of the samples fiom nomud indivtdtt&Uu Bve 
laiHitioiis ^vm detwded in Oe 16 (31%) camiite 
finom CMML piikait& CTable 1%. The annadoxH; weare 
in Ifac N- fund K-nu <mrcigjBiie&;. No mutations were 
drtiBOtecf in die H^war opcogcpt. 



At no point in time does Albitar teach a method that includes the steps of: 
detemriining an anticipated abundance of a target in a sample for which said 

array is designed to assay; 

Identifying a number of copies of a first probe for said first target, wherein said 

identified number of copies is dependent on said determined anticipated abundance. 

Hence, the Applicants contend that Albitar is deficient in that it fails to teach all 
the elements of the rejected claims. The Applicants respectfully request that the 35 
U.S.C. § 102(b) rejection of Claims 1-10 and 12-16 be withdrawn: 

New Claims 36 to 42 are patentable for at least the reasons provided above. 
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CONCLUSION 



Applicants submit that all of the claims are in condition for allowance, which 
action is requested. If the Examiner finds that a telephone conference would 
expedite the prosecution of this application, please telephone Bret Field at (650) 
833-7770. 

The Commissioner is hereby authorized to charge any underpayment of fees 
associated with this communication, including any necessary fees for extensions of 
time, or credit any overpayment to Deposit Account No. 50-1078, order number 
10031014-1. 



AGILENT TECHNOLOGIES, INC. 
Legal Department, DL429 
Intellectual Property Administration 
P.O. Box 7599 
Loveland, CO 80537-0599 



F:\DOCUMEN'nAGIL\149 (1C)031014-1)\10031014-1 (AGIL-149) response to accompany rce.doc 



Respectfully submitted. 



Date: April 19. 2007 
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